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Attacking Notices of Sale, Taking Possession and Suing on the Covenant

Stephen C. Nadler
Minden Gross LLP

November 27, 2007

Attacking Notices of Sale

The power of sale is a self-help remedy that is recognized under the Mortgages
Act (Ontario). Where the mortgage itself (most often in the Standard Charge
Terms) provides for a power of sale on default, the mortgagee must proceed
under Part Il of the Mortgages Act (Ontario). Under that Part, after the mortgage
is in default for at least 15 days, the mortgagee can issue a Notice of Sale
providing the mortgagor and other required parties with 35 clear days’ notice of

the mortgagee’s intention to seli the property. *

Once the notice period expires under the Notice of Sale, the mortgagee is
generally free to market and sell the property. The mortgagor, however, may
wish to delay or prevent the mortgagee from selling the property in the hope of
preserving its investment in the property. For example, a mortgagor may wish to

buy time in order to come up with needed financing to redeem the mortgage.

The most common approach taken by mortgagors in this regard is to attack the
validity of the Notice of Sale. Procedurally, the mortgagor would need to seek an

injunction from a judge restraining the mortgagee from selling the property on the



basis of some fatal defect in the Notice of Sale. The mortgagor would have to
satisfy the 3-part test for an injunction as set out in the Supreme Court of Canada
decision in RJR-MacDonald Inc. v. Canada (Atforney General) 2. The mortgagor
would have to show that:

(a) there is a serious issue to be tried (refating to whether the Notice of
Sale is defective);

(b)  the mortgagor would suffer irreparable harm if the injunction is not
granted. (In this regard, for example, a mortgagor might argue that
this part of the test is satisfied given his potential loss of his
principal residence which is both unique and has sentimental value
to him. In a recent case, where the property in question was an
income-producing property, the court found irreparable harm where
the property constituted the sole asset and business of the
mortgagor %); and

(¢)  the balance of convenience favours granting the injunction. 4

In support of such applications, mortgagors almost invariably refer to the
following quote contained in the 1979 Court of Appeal decision in Bofiuk v.
Collison et al. ®
“ .1 think that the statutory conditions under which a power of sale
contained in a mortgage may be exercised must be strictly complied with.

They are there for the benefit of the defaulting mortgagor and they are




requirements imposed by the Legislature on the exercise by the

mortgagee of a self-help remedy...”

The Morlgages Act prescribes a form for the Notice of Sale (appended to the Act
as “Form 17). ® The mortgagee must ensure that its Notice of Sale conforms to
that prescribed form (at least in all material respects). The Notice will need to
contain a sufficient description of the mortgage and set out the amounts that are
owing under the mortgage and indicate that, unless those amounts are paid

within the 35-day notice period, the mortgagee will sel! the property.

Not every error in a Notice of Sale would result in the mortgagee not be able to
act upon it. An error in a Notice of Sale would have to be of such significance so
as to likely mislead the person receiving it to his detriment. For instance, minor
errors in the amounts shown 1o be owing in the Notice of Sale that do not affect
the substance of the Notice of Sale or lead to confusion would not invalidate the
Notice of Sale. These errors could be resolved as part of a subsequent

accounting between the parties. 7

In a recent decision, the court had no difficulty whatsoever striking a Notice of
Sale where it showed a principal amount owing to be approximately $45,000

despite the fact that the face amount of the mortgage was only $25,000. 8




Although there is no rule of thumb that would indicate whether an arithmetic error
is minor or not, it appears that the courts tend to compare the amount of the error
in question with the amount of the overall mortgage debt. For example, in one
decision, the court declared the Notice of Sale to be invalid where the error in
question amounted to $20,000, which was around 5% of the overall morigage
debt (of approximately $387,000). ® In another case, the court refused to
invalidate the Notice of Sale where the error was less than one-tenth of 1% of the

balance owing. *°

In one case, the court was asked to rule on the validity of a Notice of Sale that
mistakenly referred to the year the mortgage was registered as being 1909, when
in fact the mortgage was registered in 1906. The court held that the mortgagor
was not misied by this typographical error as he fully knew which morigage was

the subject of the Notice of Sale. "

Since the main purpose for the Notice of Sale is to give the required 35 days'
notice of the mortgagee’s intention to sell the property if the mortgage debt is not
satisfied, a Notice of Sale that provides that the property would be sold on a date

that is less than the required 35 days would be deemed invalid. 2

A Notice of Sale does not need to include the method by which the various
amounts were calculated, Al that is required in this regard is that the Notice of

Sale set forth the “bottom line” amounts that are owing. 13 However, the Notice




of Sale must specify individually the amounts due for principal, interest, legal
costs and so forth. For instance, if the balances for principal and accrued

interest are lumped together as one amount in the Notice of Sale, the Notice may

be invalidated. *

If there is a dispute as to whether an amount shown in the Notice of Sale is
payable, such as whether or not a property manager’s fees are excessive, or
whether the interest rate is correct, so long as the morigagee has a reasonable
basis upon which to claim the amount, the Notice of Sale would be upheid.

Again, this could be the subject of a subsequent accounting. 13

If the Notice of Sale is sent out without having been signed, it will be deemed
defective.’® Further, where a solicitor signs a Notice of Sale on behalf of a
mortgagee, but does not indicate in the Notice the capacity on which he or she is

signing (i.e., as solicitor for the mortgagee), the Notice will be set aside. 7

Generally speaking, the Notice of Sale is to be served on the mortgagor, his or
her spouse, and all subsequent encumbrancers, including any mortgagee,
construction lien creditor or execution creditor whose interest was registered or

otherwise arose after the registration of the subject mortgage. 18

Mortgagors sometimes argue that they never received the Notice of Sale. In

those instances, the focus is obviously on where the Notices were sent. ifa



mortgagee knew or cught to have known that the address to which it mailed the
Notice of Sale to the mortgagor was not the mortgagor’s last known address,
then the manner of service may be deemed improper and the mortgagee may be

enjoined from continuing with its power of sale proceedings. '°

What would happen if a required party is not served with the Notice of Sale and
the mortgaged property is subsequently sold? In that event, the sale would not
be invalidated. However, the property would continue to be subject to the

interest of the person who was not served with the Notice of Sale.

Pursuant to section 42(1) of the Morfgages Act (Ontario), a mortgagee may not
take any further action or proceeding during the notice period under the Notice of
Sale. The intention being that the person with a right to redeem the mortgage
should not be hindered or prevented from exercising that right due to any fresh
steps taken during the notice period or due to any increase in costs incurred as a
result. 2 Examples of actions or proceedings that a mortgagee is prohibited to
take during the notice period include: Taking possession of the mortgaged
property; serving a notice of attornment of rents on a tenant (as opposed to
continuing to collect rents from a tenant on whom a notice of attornment was
served before the Notice of Sale was issued); issuing or serving a Statement of

Claim; or entering into an agreement of purchase and sale to sell the mortgaged

property.



Generally, where a mortgagee breaches this section, the specific step taken

would be invalidated or set aside, but not the Notice of Sale itself.

However, a mortgagee is entitled, during a notice period, to take steps to prevent
waste or injury toc the mortgaged property. 21 For example, although a
mortgagee would not be permitted to make cosmetic repairs during the notice
period, it would be entitled to make repairs that are necessary to address health

and safety concerns at the property.

Mortgagors occasionally argue that the mortgagee is no longer entitled to rely on
a Notice of Sale where, after issuing the Notice of Sale, the mortgagee accepts
payments and grants the borrower more time to redeem the mortgage. However,
that in and of itself would not impair the validity of the Notice of Sale. itis only
where the parties negotiate different terms of the mortgage (such as, for
example, a new interest rate) would the mortgagee not be able to act upon ils

original Notice of Sale. %

Once a sale agreement is entered into, and except in the most extreme and
exceptional cases, a mortgagee acting in good faith and without fraud will not be
restrained from exercising its power of sale. ©° Although it still might be possible
for a mortgagor to challenge the validity of a Notice of Sale after a sale

agreement is entered into, presumably the defect relied upon in the Notice would



have to be of real significance to warrant the court’s intervention at that late stage

in the process.

A recent decision highlights the importance of a mortgagor acting expeditiously in
asserting its challenges to the Notice of Sale. In the 2003 decision of Cranberry
Cove Tower Inc. v. Monarch Trust Co.,** the mortgagor complained that the
mortgagee did not strictly comply with s. 32 of the Morigages Act by having
issued the Notice of Sale before 15 days passed from the date of default.
Ordinarily, this requirement is mandatory and a mortgagee’s failure to comply
with the same would result in the Notice of Sale being set aside. ** However, in
this case, the mortgagor waited until after the mortgagee sold the property to a
third party before it asserted its complaint. The court held that, by not
complaining of the irregularity uniil after the sale was completed (despite knowing
of the same throughout), the mortgagor acquiesced in the sale and was,

therefore, estopped from making its complaint.

Absent fraud or collusion, it would likely not be possible to reverse a sale
transaction after it has closed for reason of some irregularity in the exercise of
the power of sale. The mortgagor would then be left with its remedy in damages

against the mortgagee. %

it is also important for a mortgagor challenging the power of sale proceedings to

be in sufficient funds to at least bring the loan into good standing. Otherwise,




merely complaining about some irregularity in the conduct of the power of sale,
without being prepared to pay the arrears and costs to reinstate the mortgage,

may sound hollow to a judge (as it did in the Cranberry Cove Tower Inc.

decision).

As the Court of Appeal recently held in Royal Trust Corp. of Canada v.

Macdonald '
“We have considered the line of authorities holding that a notice of sale is
invalid and must be set aside where the amount claimed in the notice is
incorrect...In our view, these authorities apply to situations where, prior to
the sale of the property, a mortgagor or other person entitled to redeem
demonstrates at least some inferest in redemption. Where, as in this
case, ho such interest is shown, the issue of whether the amounts claimed
in the Notices of Sale were accurate can properly be dealt with by way of

an accounting between the morigagor and mortgagee.”

Taking Possession of the Mortgaged Property and Suing on the Covenant

For commercial properties, unless the mortgage provides otherwise, a
mortgagee is entitled to change the locks and take possession of the mortgaged
property at any time following a default, without any notice, provided that it does

not “breach the peace” in doing so. %
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If the commercial property is tenanted, the mortgagee will likely want to attorn the
rents or put in a Receiver as soon as possible as the rental stream is a very
important part of the mortgagee’s security. Therefore, the mortgagee will
normally want to control the rental stream before it issues a Notice of Sale (as
opposed o waiting until after the expiry of the notice period under the Notice of

Sale before it takes steps to attorn rents or appoint a Receiver).

in situations where a mortgagee cannot take possession of a commercial
property without “breaching the peace”, the mortgagee will need to commence an

action for possession of the property.

Similarly, if the mortgaged property is residential and is occupied by the
mortgagor, the mortgagee will also need to sue for possession and will not be
able to take any “seif-help” steps to secure possession of the property. What
about if the residential property is vacant? Although there is some disagreement
in the law on this point, practically speaking, the mortgagee will normally proceed
to change the locks and take possession of the property under the colour of right

to preserve its mortgage security.

In the above situations in which an action for possession is required, it is
recommended that the mortgagee proceed as follows: It should first issue and

serve its Statement of Claim, and immediately thereafter, issue its Notice of Sale.
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This way, the 20-day period for the mortgagor to defend the lawsuit, and the 35-

day notice period under the Notice of Sale, would run concurrently (which would

minimize any delay).

The mortgagee would normally include a claim for payment on the mortgage

covenant as part of its possession action.

After the expiry of the 35-day notice period, the mortgagee could then seek a
judgment against the mortgagor defendant (either on a default basis if the
mortgagor did not serve a Statement of Defence, or by way of a motion for
summary judgment if the mortgagor's Statement of Defence does not disclose

any triable issue).

After obtaining the judgment for possession, the morigagee will need to file a
motion for leave to issue a writ of possession. ° Once the writ of possession is
issued by the court, the mortgagee could then seek the assistance of the

Sheriff's Office to enforce the writ and take possession of the property.

Where a morigagee is able to assume possession of the property without resort
to a lawsuit, the mortgagee need not commence an action on the covenant until
after the property is sold under power of sale, and then only if the sale proceeds

are not sufficient to pay out all of the amounts owing under the morigage. The
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mortgagee could commence an action at that time for payrhent of the amount of

the deficiency.
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Mortgages Act

R.S.0. 1990, CHAPTER M.40

Statutory declarations conclusive

35. Subject to the Land Titles Act and except where an order is made under section
39, a document that contains all of the following is conclusive evidence of compliance
with this Part and, where applicable, with Part II, and is sufficient to give a good title to
the purchaser:

1. A statutory declaration by the mortgagee or the mortgagee’s solicitor or agent
as to default.

2. A statutory declaration proving service, including production of the original or
a notarial copy of the post office receipt of registration, if any.

3. A statutory declaration by the mortgagee or the mortgagee’s solicitor that the
sale complies with this Part and, where applicable, with Part II. 1998, c. 18,
Sched. E, s. 183.

Impeachment of title

36. Where a notice has been given in professed compliance with this Part and,
where applicable, with Part II, the title of the purchaser is not lable to be impeached on
the ground that the provisions of this Part or, where applicable, Part II respecting default
and the provisions of this Part respecting notice, have not been complied with, but any
person damnified thereby has a remedy against the person exercising the power of sale.
R.5.0. 1990, c. M 40, s, 36.




